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THE SUPREME COURT'S REVIEW OF LEGISLATION 

IN 1921-1922 

JUDICIAL review of legislation is the term commonly 
applied to the function exercised by the courts in 
deciding whether statutes are constitutional or unconsti- 
tutional. While constitutional issues are not confined to the 
validity of legislation, complaints against statutes raise by far 
the most important problems in the interpretation and applica- 
tion of constitutional provisions. In answering questions thus 
raised under the federal Constitution, the Supreme Court of 
the United States runs the line between the spheres of state 
and of national authority and marks the limits imposed on each 
for the protection of individual liberty and property. Acts of 
Congress may be held invalid because not within the powers 
vested or because they violate restrictions imposed on the exer- 
cise of authority conferred. Acts of state legislatures may be 
denied enforcement because of encroachment on the preserves 
of national power or because they run afoul of the restraints 
which the Fourteenth Amendment and other clauses set for the 
sake of saving individuals from excess of legislative zeal. The 
Supreme Court's review of the more important legislation which 
came before it during the October Term of 192 1 is the subject 
matter of this record. 1 Limitations of space — not to mention 
others still more inexorable — forbid adequate analysis of the 
several opinions and confine us to presenting in broad outline 
the more significant decisions of the year. 3 

1 For similar reviews of the decisions of the two preceding terms, see " The 
Supreme Court and the Constitution, 1919-1920 ", Political Science Quar- 
terly, vol 35, pp. 411-439, and "Major Constitutional Issues in 1920-1921", 
Political Science Quarterly, vol. 36, pp. 469-500. 

2 Up to the time of going to press, no advance sheets of the official reports 
of the Supreme Court for 1921-1922 had appeared. For this reason, citations 
of the cases are omitted. The cases will appear in volumes 257, 258 and 259 
of the official United States Reports, in volume 66 of the Lawyer's Edition, 
and in volume 42 of the Supreme Court Reporter. 
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I. National Legislation 
A. The Scope of National Authority 

No decision of recent years surpasses in importance that of 
Bailey v. Drexel Furniture Co., which declared unconstitutional 
the so-called federal child-labor tax. Had the exaction been 
sustained, the scope of national power would have become prac- 
tically immune from limitation based on the idea of a federal 
system. The reserved power of the states would have vanished 
in the presence of the power of the United States to impose 
prohibitive taxation to suppress whatever Congress might, 
within the limits of due process, deem unworthy of existence. 
The law of the federal system would have been concerned, no 
longer with the scope of national power, but merely with the 
mode of its exercise. That such was already the situation was 
a not unnatural inference from an earlier decision sustaining a 
federal excise of ten cents a pound on colored oleomargarine, 
it being conceded by demurrer that such a tax would put an 
end to the enterprise. 1 That decision was concurred in by 
Justices McKenna, Holmes and Day, who also concur in con- 
demning the child-labor tax. The opinion of the Chief Justice 
in the present case professes to distinguish and not to overrule 
the Oleomargarine Case. The distinction boils down to saying 
that the court could not catch Congress in the oleomargarine 
tax as it can in the child-labor tax. The complaint against the 
former found no other basis than that the tax was excessive in 
amount and therefore destructive. This was answered by say- 
ing that the court cannot inquire into the motives of Congress 
and that the proper amount of the tax is not a matter for the 
court. A difference in the child-labor tax was that the act 
contained detailed specifications of the ages of employees and 
the hours of labor which give rise to a demand for the tax, and 
that it exempts employers whose hiring of children is unwitting. 
Such provisions, said the Chief Justice, afford objective evi- 
dence of the prohibitory and regulatory effect and purpose of 
the statute and inform the court of its nature without involving 

1 McCray v. United States (1904), 195 U. S. tj. 
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it in surmises as to congressional motives. It makes the de- 
mand for ten per cent of the net income of the enterprise, not 
a tax, but a penalty for indulging in prohibited conduct — " a 
heavy exaction for a departure from a detailed and specified 
course of conduct in business." " Scienters ", he added, " are 
associated with penalties, not with taxes." 

Of course, so far as words go, it may be said with equal truth 
that every excise is a penalty for doing the act on which the 
tax is imposed. The issue in such cases is one of judgment, 
not one of mutually exclusive categories. It is difficult, how- 
ever, to question the judgment of the court in the present case. 
The worthy foes of child labor who regret the decision are not 
pining because the government has thereby been deprived of 
revenue. The weight of the decision is the greater because the 
court was so nearly unanimous, only Mr. Justice Clarke dissent- 
ing. A loophole for a different sort of prohibitive taxes is left 
by the statement of the Chief Justice that " if it were an excise 
on a commodity or other thing of value, we might not be per- 
mitted under previous decisions of this court to infer solely 
from its heavy burden that the act intends a prohibition instead 
of a tax." But the decision plainly enough puts an end to the 
use of the national fiscal power to regulate the hours or con- 
ditions of labor. The attention devoted to the regulatory fea- 
tures of the act, aside from the provision exempting the innocent 
employer, is sufficient to warrant the conclusion that elimina- 
tion of this clemency would not conceal the propensities on 
which the court predicated the decision. 

The Child Labor Decision was followed in Hill v. Wallace, 
which visited the same condemnation on the federal tax of 
twenty cents a bushel on grain sold for future delivery under 
circumstances other than those excepted in the statute. One 
exception was sales by one who owns the grain at the time ; 
the other was sales through a member of a Board of Trade 
designated by the Secretary of Agriculture in accordance with 
detailed specifications set forth in the statute. 

In the well-known Shreveport Rate Case * it was held that 

1 Houston, East & West Texas Railway Co. v. United States (1914), 234 
U. S. 342. 
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Congress may regulate intra-state railroad rates to the extent 
necessary to prevent unfavorable discrimination against extra- 
state points competing for business with points within the state 
whose rates were in issue. The Transportation Act of 1920 
went further and forbade discrimination against interstate com- 
merce in general, in addition to discrimination against particular 
localities. Acting under the authority thus conferred, the In- 
terstate Commerce Commission ordered carriers to raise local 
rates to the general level of interstate rates. Several state reg- 
ulating bodies declined to authorize such increase of local rates 
in some particulars and thus the carriers found themselves for- 
bidden by the states to do what they were ordered to do by the 
federal commission. In Railroad Commission of Wisconsin v. 
Chicago, B. & Q. R. Co. and New York v. United States the 
federal prescription was sustained and the opposing state re- 
quirements were annulled. Chief Justice Taft says that the con- 
stitutional power of Congress follows inexorably from the 
Shreveport Case. " Congress as the dominant controller of in- 
terstate commerce, may", he says, "restrain undue limitation 
of the earning power of the interstate commerce system in do- 
ing state work." The idea seems to be that the supremacy of 
the national power permits it to dictate the terms on which the 
interstate facilities shall be used for intrastate carriage to the 
extent necessary to ensure the effectiveness of the system for 
transportation among the several states. This at first glance 
seems to go beyond the doctrine of the Shreveport Case in that 
in effect it requires local commerce to help interstate commerce 
and not merely to refrain from hindering it. The missing links 
appear in the Chief Justice's discussion of the proper interpre- 
tation of the Transportation Act. Here he points out that 
Congress has power to raise interstate rates to the point neces- 
sary to ensure effective service and adequate equipment through 
improvement of borrowing power, that the amount needed from 
interstate rates depends in part upon the yield of intrastate 
rates, that the lower the latter the higher must be the former, 
that such disparity would favor local transit at the expense of 
interstate transit, and hence that the prevention of the disparity 
is essential to the protection of interstate commerce from dis- 



49 POLITICAL SCIENCE QUARTERLY [Vol. XXXVII 

crimination in favor of local commerce. In the New York Case 
the roads were restricted by charter from charging some of the 
fares ordered by the federal commission. This difficulty was 
overcome by saying that the states could no more regulate in- 
terstate commerce by contract than by legislation. No men- 
tion was made of the possible further objection that the cor- 
porate action commanded was ultra vires. 

These cases sustaining the Transportation Act with its con- 
trol of local rates were adduced as precedents for Stafford v. 
Wallace, which sustained the Packers and Stockyards Act of 
192 1 by which Congress vested in the Secretary of Agriculture 
supervisory powers over stockyards and commission men with 
authority to regulate the rates charged for services in making 
sales. These sales were intrinsically local, in the sense that 
their consummation required no interstate transit. Most of the 
stock, however, originated in states other than the one in which 
the sale occurred, and much of it after the metamorphosis of 
the shambles went on to other states. Therefore the sales 
within the yards were held to be a part of interstate commerce 
or " so associated with it as to bring " them " within the power 
of national regulation." While they " create a local change of 
title . . . they do not stop the flow " from pastures in one state 
to tables in another. Cases in which various local adjuncts of 
interstate commerce were held subject to state control were de- 
clared inapposite on the ground that the rule which marks the 
point at which state regulation becomes permissible is not 
necessarily the one to mark the point beyond which the national 
government may not go to prevent restraints of interstate com- 
merce. 

When an Act of Congress is resisted as an interference with 
the governmental operations of the states, classifiers may dis- 
agree as so whether the issue relates to the scope of the author- 
ity granted to the national government or to the application of 
some implied limitation on the exercise of powers concededly 
vested. Material for such an alluring controversy is furnished 
by two decisions of the past year. Greiner v. Lewellyn held 
that the inclusion of municipal bonds in the assessment of the 
federal estate tax does not make the tax one on the bonds them- 
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selves and thus a tax on an instrumentality of the state. Though 
the particular question had not arisen previously, the answer 
was plainly predetermined by decisions allowing a state to tax 
or to forbid bequests to the United States and to tax bequests 
of United States bonds, and by decisions allowing the United 
States to tax bequests to a city and to include in the assessment 
of the estate tax the amount taken by a state for its inheritance 
tax. All these cases adduced the somewhat artificial notion 
that a tax on a transfer of property is not a tax on the property 
transferred, but they have the practical justification that they 
do not in fact impede the borrowing power of the government 
whose securities are thus included in an assessment. A grant 
of the desired immunity would confer a bounty on the borrow- 
ing power. To a large extent this is true also of the exemp- 
tion of public securities and the interest thereon from direct 
taxation, but such exemption is now too firmly established to be 
overcome otherwise than by constitutional amendment or by 
the consent of the government whose borrowing power is in- 
volved. 

In Leser v. Garnett the Nineteenth Amendment survived the 
objection that the addition of women to the electorate of a 
state is so fundamental a change as to destroy the state auton- 
omy implicit in the federal system ordained by the Constitu- 
tion. Mr. Justice Brandeis pointed out that the objection was 
equally apposite to the Thirteenth Amendment, which had 
already been recognized as a valid appendix to the original 
frame of government. He insisted that there is no merit in 
the contention that the Thirteenth Amendment affords no pre- 
cedent because it was a war measure, not adopted in accordance 
with law, which had acquired the force of law only by contin- 
ued acquiescence. The decision further established that state 
legislatures in ratifying proposed amendments to the federal 
Constitution are wholly free from any limitations in the state 
constitutions and that any violation of their customary rules of 
procedure is immaterial since duly authenticated notice of rati- 
fication communicated to the Secretary of State is conclusive 
upon him and his ensuing proclamation is conclusive upon the 
courts. This puts an end to all efforts to secure judicial review 
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of the process of amending the federal Constitution so long as 
formal requisites are complied with. The possibility of irregu- 
larities which the Supreme Court would condone may seem less 
shocking when we recall that the Constitution itself was not 
adopted in accordance with Article XIII of the " Articles of 
Confederation and Perpetual Union ", which provided that " the 
articles of this confederation shall be inviolably observed by 
every state, and the union shall be perpetual; nor shall any 
alteration at any time hereafter be made in any of them ; unless 
such alteration be agreed to in a Congress of the United States, 
and be afterwards confirmed by the legislatures of every state." 

B. Restraints on the Exercise of National Power 

The validity of congressional legislation is not assured solely 
by reason of the fact that it is within the scope of national 
authority and not an encroachment on the reserved powers of 
the states. There still remains the question whether the action 
offends limitations on the exercise of national powers. Direct 
taxes, for example, must be apportioned among the states ac- 
cording to population. A tax on income, though regarded as 
intrinsically an indirect tax, was held to be in substance a direct 
tax when levied on income from property.' Then came the 
Sixteenth Amendment which is construed to protect this in- 
trinsically indirect tax from being regarded as in substance a 
direct tax because of the source from which the income is de- 
rived. 2 Thus no longer does any federal tax on income have 
to be apportioned. To get the saving grace of the Sixteenth 
Amendment the tax must be on what is really income and not 
on capital. One of the requirements of income from capital is 
that it must be severed therefrom. Stock dividends were held 
not income because not severed from capital. 3 Dividends in 

i Pollock v. Farmers' Loan & Trust Co. (1895), 157 U. S. 429, 158 U. S. 601, 
as interpreted in Brushaber v. Union Pacific R. Co. (1916), 240 U. S. I, 16-17. 

8 Brushaber v. Union Pacific R. Co. (1916), 240 U. S. I, 17-19; Stanton v. 
Baltic Mining Co. (1916), 240 U. S. 103, 112-113; Peck & Co. v. Lowe (1918), 
247 U. S. 166, 172-173. 

'Eisner v. Macomber (1920), 252 U. S. 189; Political Science Quarterly, 
vol. 3S, p. 427. 
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stock of corporations other than the one declaring the dividend 
were held income for the reason that the dividend transfers to 
the stockholder what had previously been assets of the corpo- 
ration. 1 In United States v. Phellis and Rockefeller v. United 
States the question was whether the corporations declaring the 
dividend and the corporations in whose stock the dividend was 
paid were substantially one and the same so that the dividend 
was in truth a stock dividend rather than a dividend in stock. 
In one case a New Jersey corporation created a Delaware cor- 
poration to which it transferred property in exchange for stock, 
which stock it used to pay a dividend. In the other case oil 
companies created pipe-line companies to take over their pipe 
lines. The pipe-line stock was given to the stockholders of the 
oil companies either directly from the new pipe-line companies 
or mediately through the oil company. In both cases the 
original corporations remained in existence with their capital 
intact. Notwithstanding what is said in the opinions, the old 
and the new corporations were in substance as identical as any 
two corporations could well be. The decisions holding that the 
dividend in new stock is income and not a stock dividend must 
be taken to mean that only under the most extraordinary cir- 
cumstances will the court look through the corporate entity to 
hold two corporations one and the same so as to extend the 
Stock Dividend Decision to a dividend in the stock of a corpo- 
ration technically distinct from the one which pays the dividend. 
This adds to the substantial inconsistencies in the distinctions 
between what dividends are income and what dividends are not, 
but the inconsistencies were already sufficient to persuade a 
lover of truth that form and technicalities play a considerable 
part in the official determination of what is income and what 
is not income. 

The principle of the Stock Dividend Decision was applied in 
Miles v. Safe Deposit & Trust Co. to hold that rights to sub- 
scribe for new shares are not income to a stockholder but 
merely a new evidence of his existing capital interest. If such 
rights are sold, the sale is a sale of capital and the proceeds are 

1 Peabody v. Eisner (1918), 247 U. S. 347. 
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income only to the extent that they bring a gain on the stock- 
holder's entire transaction from the time of acquiring his parent 
stock which yielded the right to subscribe for new shares. In 
the case at bar the parent stock was all acquired at the same 
time and at the same price and each share yielded a right to 
subscribe to an additional share for $150. The cost of each 
right was determined by adding to the cost of the original share 
the cost of acquiring another share by exercising the right, div- 
iding this by two and substracting the expense of exercising 
the right. The profit and income on each right sold was the 
remainder obtained by subtracting this cost from the price re- 
ceived. The result was thus the same as if the stockholder had 
exercised his right and thus by two purchases acquired two 
shares at the expense of the price of his original share plus the 
cost of exercising his right, and had then sold one of the shares 
thus obtained. This method of computation was declared to 
be sound in itself, notwithstanding the administrative difficulties 
that might present themselves in a more complicated case where 
the original shares were acquired at different prices. The ap- 
proval of the method here used does not, it would seem, neces- 
sarily imply disapproval of the use of other methods under 
different circumstances. 

The Fifth Amendment requires that prosecution for an in- 
famous crime be initiated by a presentment or indictment of a 
grand jury except when trials by courts martial are proper. It 
has long been settled that the character of the crime is deter- 
mined by the character of the punishment possible under the 
statute. United States v. Moreland holds that imprisonment at 
hard labor is infamous punishment without regard to the char- 
acter of the institution in which the prisoner is placed. Therefore 
a man sent to the workhouse for failure to support his family was 
held entitled to his discharge because his prosecution had been 
started by information rather than by action of a grand jury. 
A minority of three thought that infamy could not be implied 
from confinement at hard labor in a workhouse or house of 
correction as distinct from a penitentiary. It was agreed that 
any imprisonment in a penitentiary is infamous and the minor- 
ity thought that as hard labor is not a criterion there it should 



No. 3] SUPREME COURT'S REVIEW OF LEG1SLA TION, 1921-22 495 

not be elsewhere. The majority however, thought themselves 
bound by an earlier opinion to hold that enforced indulgence in 
the instinct of workmanship makes any confinement infamous. 
The earlier decision was distinguishable, as the minority pointed 
out, so that there was clearly no compulsion to announce the 
absurd doctrine that a grand jury is needed to start a shiftless 
husband and father on the way to useful labor but not on the 
way to constrained repose. 

The Fifth Amendment is not a limitation on the states, and 
its requirement of trial by jury, according to one of the famous 
Insular Cases, 1 does not apply to the " unincorporated " terri- 
tories or possessions. The annexation of Porto Rico did not 
" incorporate " it in the United States. 2 The issue in Balzac v. 
Porto Rico was whether subsequent congressional legislation 
had worked the miracle of incorporation so that trial by jury is 
necessary. In holding that it had not, Chief Justice Taft re- 
lied on the fact that Congress in the Organic Act of Porto 
Rico of 191 7 had included a bill of rights containing other 
guarantees but omitting the right of jury trial. He pointed 
out, too, that the significance of incorporation is now so well 
known that there is a strong presumption against inferring it in 
the absence of explicit declaration by Congress. Illustration 
of the fact that the Philippine Islands are still " unincorporated " 
is found in Rafferty v. Smith, Bell & Co., which allowed Con- 
gress to ratify duties on exports from the Philippines imposed 
by the territorial legislature at a time when such duties were 
forbidden by Congress. Neither the states nor the United 
States can impose imposts on articles exported from what is 
technically the " United States." 

Alaska is an incorporated territory,* but Alaska v. Troy 
holds that it is not a " state " within the meaning of the clause 
which declares that " no preference shall be given by any regu- 
lation of commerce or revenue to the ports of one state over 
those of another." Therefore Congress may except Alaskan 

1 Dorr v. United States (1904), 195 U. S. 138. 

* Downes v. Bidwell (1901), 182 U. S. 244. 

3 Rasmussen v. United States (1905), 197 U. S. 516. 
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ports from a statute opening the coastwise trade to Canadian 
rail lines and connecting water facilities over through routes. 

It has long been settled that Congress may give to the Post- 
master General power to determine conclusively the facts on 
which he bases a " fraud order " denying the use of the mails 
to those found by him to be using them for fraudulent pur- 
poses. This was reiterated in Leach v. Carlisle over the dis- 
sent of Justices Holmes and Brandeis, who thought that now 
that Congress forbids carriage of letters in other ways than by 
mail and the postal service has become an absolute essential to 
the conduct of business, freedom of speech is abridged in viola- 
tion of the First Amendment by allowing an administrative 
officer to wield such drastic control over the means of written 
communication. The dissent indicates the growing strength of 
the idea that the increase of the business functions of govern- 
ment requires a reconsideration of the assumed principle that 
customary constitutional restraints are not applicable to the 
performance by the government of services which it is not initi- 
ally bound to undertake. 

One of the most criticized decisions of the Supreme Court is 
the famous Ju Toy Case, 1 which held that a Chinese person 
seeking to enter the country and claiming to be a citizen may 
be excluded by administrative officers without right to judicial 
inquiry into the facts upon which the claim to citizenship is 
based. The statute involved spoke of " aliens " and so it 
seemed that a claim of citizenship questions the jurisdiction of 
the administration and so cannot be decided conclusively by it. 
Somehow or other the court found that the administration had 
jurisdiction over " Chinese persons " seeking to enter and so 
dismissed the objection based on absence of jurisdiction. This 
still left the constitutional question. The decision denying 
judicial review had for its practical justification the palpable 
disadvantages of clogging the courts with the innumerable 
claims that might be made by incoming immigrants. No such 
volume of business would be engendered by similar claims in 
cases of persons already resident in the country whom the gov- 

1 United States v. Ju Toy (1905), 198 U. S. 253. 
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ernment seeks to deport for prior unlawful entry or for unlaw- 
ful remaining. This consideration undoubtedly influenced the 
decision in Ng Fung Ho v. White, which holds that such per- 
sons are deprived of due process of law by being denied a 
judicial hearing on a claim to citizenship sufficiently supported 
to render it immune from the charge of being frivolous. This 
practical distinction between exclusion and deportation after 
residence is, however, not mentioned in the opinion. Mr. Jus- 
tice Brandeis refers to the denial of liberty involved in banish- 
ing a citizen and to the possible " loss of both property and 
life, or all that makes life worth living" and declares that 
" against the danger of such deprivation without the sanction 
afforded by judicial proceedings, the Fifth Amendment affords 
protection in its guarantee of due process of law." Thus the 
decision is placed explicitly on constitutional grounds although 
earlier the opinion says that " jurisdiction in the executive to 
order deportation exists only if the person arrested is an alien." 
Other petitioners involved in the same decision were conced- 
edly aliens and found themselves subject to the established prin- 
ciple that " Congress has power to order at any time the de- 
portation of aliens whose presence in the country it deems 
hurtful, and may do so by appropriate executive proceedings." 

II. State Legislation 
A. Encroachment on the Sphtre of National Authority 

One of the marked tendencies in the decisions of the past 
year is the expansion of restriction on state legislation alleged 
to interfere with the due freedom of interstate commerce. 
Crescent Cotton Oil Co. v. Mississippi followed traditional lines 
in holding that the process of ginning cotton is distinct from 
the subsequent disposition of the product. The court therefore 
sanctioned a state statute forbidding corporations to combine 
the enterprise of ginning with that of making oil or meal even 
though the product was to be sent to another state. In other 
cases, however, enterprises intrinsically local in character were 
held to be immune from state regulation because the court 
thought them in a practical sense an integral part of the inter- 
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state commerce with which they were associated. In reaching 
this result, reliance was placed chiefly on prior decisions which 
had allowed Congress to wield control over what may be re- 
garded as local antennae of interstate commerce. Obviously 
Congress by virtue of the necessary-and-proper clause may 
regulate local matters to the extent that such regulation is 
necessary for the adequate control of interstate commerce. It 
does not follow, however, that what is thus within the regulatory 
power of Congress is without the regulatory power of the states. 
Yet the court now seems inclined to declare that whatever Con- 
gress may regulate is itself interstate commerce, in a practical if 
not in a technical sense, and therefore to bring about a negative 
correspondence between national power and state power and to 
eliminate the neutral zone in which state action will be sustained 
as a regulation of intrastate commerce until Congress finds it 
necessary to interfere for the protection or the promotion of 
interstate commerce. 

Thus in Lemke v. Farmers' Grain Co. and Dahnke-Walker 
Milling Co. v. Bondurant, contracts to purchase grain which be- 
came completely executed without any interstate transportation 
were nevertheless brought under the aegis of the commerce 
clause so as to acquire immunity from state control. In the 
first case North Dakota elevators escaped from a state statute 
which among other things sought to make them pay reasonable 
prices to the farmers for grain purchased from them. This was 
held an invalid regulation of interstate commerce upon a show- 
ing that the grain thus bought and delivered in North Dakota 
is customarily shipped at once to other states. Other require- 
ments with respect to licensing, weighing and grading were 
thought to be so interwoven with the price-fixing provision as 
to fall with it. The implication is, however, that some of them 
might be sustained in a separate statute as requirements which 
merely incidentally affect interstate commerce and fall short of 
regulating it in the constitutional sense. 

In the second case a Tennessee miller bought grain from a 
Kentucky farmer who was to deliver it to a carrier in Kentucky 
for shipment to Tennessee. The farmer failed to comply with 
the contract and when sued by the purchaser adduced a Ken- 
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tucky statute forbidding the courts to entertain suits by foreign 
corporations not duly registered in the state. It had previously 
been established that such an inhospitable attitude is obnoxious 
to the commerce clause when displayed toward any interstate 
commerce transaction, but such purchases as that here in issue 
had never before been held to be interstate in character where 
the contract did not itself involve transportation across state 
lines. It is not unlikely that the particular decision in this as 
in the North Dakota Elevator Case was influenced by a disrelish 
of the particular state requirement involved. Exclusion from 
courts is discourteous and vexatious, and minimum price-fixing 
is anomalous. Both may in fact interfere with free intercourse 
between the states even when applied only to what is technically 
a local transaction. Thus it may be wise to restrict the states 
as they are restricted by these two cases. Such decisions will 
not necessarily unduly restrict state police power, since any police 
regulation may be condoned as a minor matter that does not 
amount to a regulation of interstate commerce. Yet if local 
sales are held part of interstate commerce merely because the 
buyer habitually sends out of the state what he has bought 
within it, the door is opened to adding unduly to the restrictions 
on the state taxing power thought to be implicit in the com- 
merce clause. 

State taxes were held unconstitutional regulations of interstate 
commerce in Eureka Pipe Line Co. v. Hallanan and in United 
Fuel Gas Co. v. Hallanan, which involved oil and gas piped out 
of the state. There could be no reasonable doubt that in a 
practical sense the transportation was interstate, since there was 
a continuous stream from West Virginia to other states and at 
the end of the accounting period it could be determined with 
accuracy just how much West Virginia oil left home. The only 
ground on which the state could possibly stand was that the oil 
was put into the pipes without designation of its ultimate desti- 
nation and that therefore the contract did not call for interstate 
transportation and hence such transportation could not be re- 
garded as commencing until the shipper called for extra-state 
delivery. This, however, would disregard the actual course of 
business and rely on formal and technical incidents. The 
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fungible character of the commodities made possible a post 
ponement of shipping directions not feasible when the identical 
bread cast upon the waters must be returned. Three justices 
dissented and contended that they rather than the majority were 
the realists, but it is difficult to concur in their assumption of 
this honor. There was no doubt that if the transportation was 
interstate the tax was invalid, since it was a specific tax meas- 
ured by the volume of the transportation which, like a tax on 
gross receipts, is concededly an invalid burden on interstate 
commerce. 

In the two predecessors of this annual summary of the work 
of the Supreme Court, reference has been made to the curious 
situation with regard to state taxation of goods of extra-state 
origin still in the original package. 1 The goods themselves may 
be taxed, but the sale thereof is exempt from state taxation 
unless made in some special way as by peddling or at auction. 
The anomaly of such distinctions now seems apparent to the 
Supreme Court and to be in danger of annihilation. In Texas 
Co. v. Brown Mr. Justice Pitney referred to the cases allowing 
state taxing of the goods and added that " this carries equally 
the power to tax, without discrimination, domestic sales made 
of personal property similarly freed from interstate commerce." 
This is obiter dictum, since the court below had held the state 
tax invalid as to sales in the original package and the state did not 
appeal. The appellant was an oil company which sought sim- 
ilar immunity for sales not in the original package. Cases re- 
lied on by the company were distinguished because they related 
only to sales in original packages. These cases are in direct 
opposition to Mr. Justice Pitney's dictum that state power to 
tax the sale is coextensive with state power to tax the goods. 
There was no occasion to commit the dictum unless the court 
desired to hint that it is prepared to overrule the cases op- 
posed to it. If the court is not inclined henceforth to let states 
tax sales of goods of extra-state origin still in the original pack- 
age, it was inexcusably careless of the judges to let Mr. Justice 
Pitney lure the states with false hopes. While the cases cited 

* Political Sci nce Quarterly, vol. 35, pp. 424-435 ; vol. 36, pp. 480-481. 
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for the dictum are cases of auction and of peddling, the opinion 
speaks of domestic sales without restriction to any peculiar mode 
of disposition. However the court in future resolves its incon- 
sistency of utterance and of decision, it is plain enough that 
somewhere there has been some regrettable judicial bungling. 
In the present opinion it is laid down that the tank cars cannot 
be regarded as " coming to rest within the state " immediately 
upon their arrival, and that therefore the inspection with con- 
sequent immediate liability for payment of remunerative fees 
could not be visited upon the company at that time except with 
its consent. This seems to take an attitude toward oil in tank 
cars inconsistent with that taken previously toward coal in 
barges, which was held taxable by a state as soon as it reached 
its destination and was offered for sale. 1 

During the last decade a notable series of decisions has 
branded as invalid regulations of interstate commerce various 
state excises which, though imposed nominally on the proper 
subject of being engaged in local business, were measured by 
property outside the jurisdiction and so in practical effect were 
imposed on extraterritorial values. The offense of extraterri- 
toriality is one that should be condemned under the Fourteenth 
Amendment without asking for help from the commerce clause, 
but the aid of the latter became necessary because of a nine- 
teenth-century doctrine that the states may exclude foreign 
corporations from doing local business and may therefore im- 
pose on such business any exaction that they choose. 2 In 1910 
it was held that where the corporation combines local and inter- 
state commerce a tax on the local commerce measured by extra- 
territorial values is a violation of both the commerce clause and 
the Fourteenth Amendment. 3 In Hump Hairpin Manufactur- 
ing Co. v. Emmerson a West Virginia corporation complained 
of an Illinois excise which was in fact measured by its total 
capital stock. All of its tangible property was in Illinois and 

1 Brown v. Houston (1885), 114 U. S. 622; Pittsburgh & Southern Coal Co. 
v. Bates (1895), 156 U. S. 577. 

2 Horn Silver Mining Co. v. New York (1892), 143 U. S. 305. 
'Western Union Telegraph Co. v. Kansas (1910), 216 U. S. 1. 
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its sales were all consummated in that state, though nine-tenths 
of its hairpins found their way to other states. The Illinois tax 
purported to be measured by averaging the percentage of the 
property in Illinois with the percentage of the business con- 
ducted there. The particular tax in question was assessed on 
the assumption that both the property and the business were 
one hundred per cent Illinois. In fact, of course, the business 
straddled state lines since it depended on having heads for the 
hairpins as well as on having hairpins for the heads. In sus- 
taining the tax Mr. Justice Clarke says quite erroneously that 
both the statute and the state court " show a candid purpose to 
differentiate state from interstate business and to use only the 
former in determining the amount of the disputed tax." The 
differentiation sought was not between local and interstate com- 
merce but between property and business within and without 
the state so as to avoid measuring the tax by extraterritorial 
values. Such an effort can hardly be regarded as completely 
successful when business with extra-state customers is treated as 
entirely within the state because the goods are in the state and 
the sales are technically consummated there. Since, however, 
the result would have been substantially the same had the ratio 
been confined to the property, and since the use of the property 
ratio had previously been approved when there was property 
without as well as within the state, it is but a slight, if any, ex- 
tension to sanction an excise measured by total capital stock 
under the circumstances disclosed in the case. The court points 
out that the question in each case is a practical one and it finds 
the tax of $6000 a reasonable demand on a corporation with a 
capital of $6,000,000. The only contention argued on behalf 
of the complainant was based on the commerce clause and this 
is the only question considered by the court, but the result 
would obviously have been the same had the Fourteenth Amend- 
ment been also adduced. The court's discussion, however, 
would have been more to the point had it treated the issue as 
one of jurisdiction and extraterritoriality rather than one of bur- 
dening interstate commerce as distinct from local commerce. 

After the Supreme Court had held that state compensation 
laws are not applicable to injuries within the admiralty jurisdic- 
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tion of the federal courts, 1 Congress passed a statute expressly 
saving to suitors their rights under state compensation laws. 
This was declared unconstitutional on some vague theory of a 
general maritime law which had descended from somewhere and 
which in the nature of things has to be as universal as it is 
vague and which therefore may not be overlaid with the diversi- 
ties incident to applying the varying rules of liability and methods 
of enforcement of the compensation laws of different states. 3 
Three decisions of the past year show that the resulting restric- 
tions on the states are not as extensive as was commonly as- 
sumed. The New York court took the prior Supreme Court 
decisions to mean that employees injured in the course of per- 
forming a maritime contract may not avail themselves of the 
provisions of a state compensation law which confers its awards 
on the theory, not that a tort has been committed, but that the 
law became incorporated in the contract of employment. The 
particular injury in question occurred on land. In State Indus- 
trial Commission v. Nordenholt Corporation the Supreme Court 
held that suits for damages for injuries on land are not within 
the federal admiralty and maritime jurisdiction, since such juris- 
diction in cases of tort depends exclusively upon " locality ". 
Therefore liability for this particular injury depends upon state 
common law and statutes, and there is no superior maritime law 
to interfere with the application of a state compensation statute 
even though its awards are made on the theory of implied 
agreements. 

A still greater tolerance toward state law appears in Grant 
Smith-Porter Ship Co. v. Rhode, which involved an injury on a 
ship being constructed in navigable waters. Concededly this 
was a tort within the federal admiralty jurisdiction. The in- 
jured employee was a carpenter who had contracted with his 
employer with reference to the state compensation fund to 
which both had contributed premium payments. Therefore, said 
Mr. Justice McReynolds, it cannot be said that the parties 

1 Southern Pacific Co. v. Jensen (1917), 244 U. S. 205. 

2 Knickerbocker Ice Co. v. Stewart (1920), 253 U. S. 149; Political Science 
Quarterly, vol. 35, pp. 420-421. 
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" consciously contracted with each other in contemplation of 
the general maritime law ", and hence the proper harmony of 
such law is not interfered with by regulating the " liability of 
the parties, as between themselves, by a local rule." He also 
pointed out that the contract for constructing the ship was non- 
maritime and that neither the general employment nor the par- 
ticular activities of the injured carpenter had any direct relation 
to navigation or commerce. Thus the decision does not hold 
that a sailor may contract himself out of the general maritime 
law. Neither does it hold that he may not. We must wait and 
see whether contract alone can do what contract and character 
of employment can do together. 

Western Fuel Co. v. Garcia held that a federal admiralty 
court can enforce a state statute giving action for wrongful 
death, when applied to the killing of a stevedore in the hold of 
a ship. The decision was clearly justified by earlier precedents 
unless they had been modified by the intervening decision of a 
few years ago. Mr. Justice McReynolds remarked truthfully 
that no complete solution of the question of modification of the 
admiralty law by state legislation has been announced. The 
state may make modifications or supplements, but may not 
" change its general features so as to defeat uniformity." Ap- 
parently it was thought important that the fatal accident in ques- 
tion occurred in territorial waters, for the opinion says that " the 
subject is maritime and local in character." Technically this 
modifies the scope of the succeeding statement that " the speci- 
fied modification of or supplement to the rule applied in ad- 
miralty courts when following the common law, will not work 
material prejudice to the characteristic features of the general 
maritime law, nor interfere with the proper harmony and uni- 
formity of that law in its international and interstate relations." 
At the close of the opinion Mr. Justice McReynolds gives nar- 
ratively and without comment the clause of a federal statute of 
1920 which allows actions for wrongful death on the high seas 
and provides that it is not applicable to territorial waters and 
that state statutes shall not be affected thereby. Thus the par- 
ticular issue of actions for wrongful death seems to be fully pro- 
vided for. There still remain other questions which will have 
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to be answered from year to year. The resulting confusion, 
contrariety and uncertainty seem more unfortunate than any dan- 
ger that Congress, if allowed, might have disturbed the mythical 
harmony and uniformity of the mysterious maritime law which 
somehow the Constitution tacitly adopted aud safeguarded from 
legislative disintegration. The decisions of the past year sug- 
gest that the Supreme Court itself is questioning the wisdom of 
its five-to-four decision that Congress cannot allow the applica- 
tion of state compensation laws to injuries within the maritime 
jurisdiction. 

Some decisions frustrating state interference with federal func- 
tions may be briefly mentioned. When Congress has constitu- 
tionally regulated intrastate rates, conflicting state laws have no 
validity. 1 The state cannot tax land in process of being derived 
from the federal government when the process has not gone far 
enough to ensure that it will be completed. 2 A state cannot 
assess national bank stock to the bank itself even though under 
the state statute the tax might have been imposed on the stock- 
holder. 3 Income from leases of Indian lands made by the fed- 
eral government on behalf of its Indian wards is immune from 
state taxation/ A state cannot coerce foreign corporations to 
refrain from seeking the jurisdiction of the federal courts. 5 A 
state constitution cannot control a state legislature in its method 
of action on proposed amendments to the federal Constitution. 6 
It is perhaps worthy of note that none of these decisions is 

1 Railroad Commission of Wisconsin v. Chicago, B. & Q. R. Co., and New 
York v. United States, p. 489, supra. 

2 Irwin v. Webb. 

3 First National Bank v. Adams. 

4 Gillespie v. Oklahoma. 

5 Terral v. Burke Construction Co. This case declares that intervening de- 
cisions have overruled Security Mutual Life Insurance Co. v. Prewitt (1906), 
202 U. S. 246. The earlier cases had debated the question on the assumption 
that the issue was whether the state could impose practical impediments to the 
exercise of jurisdiction by the federal courts, but the decision of the past term 
is based on the theory that expulsion of the foreign corporation for removing 
a case to the federal courts infringes upon the privilege of a citizen to enjoy 
the jurisdiction of those courts. 

c Leser v. Garnett, p. 491, supra. 
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founded on any specific clause of the Constitution. The basis 
is the general structure of the federal system assumed to be im- 
plicit in the Constitution. However far from necessary may be 
any individual decision, obviously there must be power to de- 
cide or the parts of our dual empire would be in danger of ser- 
ious clashes. 

B. Restraints for the Protection of Individual Interests 

The most hotly contested case of the year was Truax v. Cor- 
rigan, which by a five to four vote reversed an Arizona decision 
denying an injunction against picketing by striking employees. 
The statute on which the state court based its denial of equitable 
relief used language almost word for word like that in the fed- 
eral Clayton Act. In substance it forbade the use of injunctions 
in labor disputes to prohibit persons from attending at or near 
a place of business for the purpose of peacefully persuading 
others to work or to abstain from working. Though the " per- 
suasion " in question was unaccompanied by physical force or 
violence, it clearly transcended the limits which the Supreme 
Court had drawn in interpreting the words "lawful" and 
" peaceable " in the Clayton Act." The minority did not con- 

1 This was in American Steel Foundries v. Tri-City Central Trades Council, 
in which only Mr. Justice Clarke dissented from a decision issuing an injunc- 
tion against picketing. Chief Justice Taft observed in the opinion that the 
numbers of the pickets constituted intimidation, and that " the name ' picket ' 
indicated a militant purpose inconsistent with peaceable persuasion ". He 
recognized that no rule can be laid down for all cases, but in the case at bar he 
thought that the striking employees " should be limited to one representative 
for each point of ingress and egress in the plant ", that others should be re- 
strained from loitering at the plant or on neighboring streets, and that these 
representatives "shall not approach individuals together but singly", and not 
" obstruct an unwilling listener by importunate following or dogging his 
steps ". The Foundries Case did not involve interstate commerce, or, at any 
rate, was not brought on the theory that it did. The decision that the acts of 
the defendants were wrongful was founded on the Supreme Court's ideas of 
applicable common-law principles. In suits in the federal courts where juris- 
diction obtains by reason of diversity of citizenship and where the subject 
matter is not controlled by some statute, the federal courts in dealing with 
so-called questions of general jurisprudence apply the common law that pleases 
them, without regard to what pleases the courts of the state in which the acts 
occurred. By holding that the Clayton Act does not forbid the federal courts 
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trovert the Chief Justice's characterization of it as morally 
coercive and intimidating. The state court, however, had found 
the acts to be within the statute which, it observed, meant to 
make the persuasion legal as well as to forbid an injunction 
against it. The majority of the Supreme Court declare the 
statute unconstitutional on two separate grounds. On the as- 
sumption that, as interpreted and applied by the state court, it 
legalizes picketing that amounts to moral coercion and intimida- 
tion, they hold that it deprives the plaintiff of property without 
due process of law. Even if the statute does not have the scope 
apparently given to it in the state court's opinion, but is con- 
fined to the denial of an injunction, they hold that it denies the 
plaintiff the equal protection of the laws because it withholds 
from him an injunction against employees and not against others. 
The position of the minority is not wholly clear. Mr. Justice 
Brandeis pretty clearly thinks it consistent with due process to 
legalize the acts in question. Mr. Justice Holmes apparently 
agrees. Mr. Justice Pitney, with whom Mr. Justice Clarke con- 
curs, asserts that the statute " does not modify any substantive 
rule of law, but only restricts the processes of courts of equity." 
He therefore does not discuss the constitutionality of the con- 
trary interpretation of the state court. All four of the dissent- 
ing justices insist that the statute does not deny equal protec- 
tion, and all of them lay down that it does not deny due process 
to withhold injunctions from acts that could not be legalized. 
This latter point is not touched upon by the majority. For 
them such an inquiry was rendered unnecessary by their hold- 
ing that it denies equal protection to deprive the plaintiff of re- 

to issue injunctions against acts which, under common-law principles approved 
by the federal judiciary, are unlawful, the Supreme Court in effect makes it 
restrain the federal courts from doing only what they would restrain them- 
selves from doing. The Truax Case apparently adopts the Supreme Court's 
ideas of appropriate common-law principles as the test to apply in determining 
what tactics of striking employees may be legalized by statute. This, at any 
rate, was the test applied to the particular controversy in issue. With respect 
to other matters, the legislature has been allowed more leeway in the past and 
will doubtless be similarly favored in the future. Such indulgence, however, 
establishes that there is no universal validity in the standards of the common 
law as a test of due process, and that an opinion predicated on the common-law 
standard does not go to the root of the issue. 
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lief against the defendants for acts which would have been en- 
joined if done by others. 

There is little to be said in favor of the majority's application 
of the equal-protection clause. The statute involved no dis- 
crimination between employers and employees. Neither could 
secure an injunction against the other to prevent persuasion to 
work or not to work. The employer is said to be deprived of 
equal protection because he is denied an injunction against em- 
ployees when he would not be denied an injunction against com- 
petitors. Chief Justice Taft asserts that equal protection means 
equal protection " not only for all but against all similarly situ- 
ated." This is supported by nebulous statements from former 
opinions, but never before had it found concrete application. 
To the extent that property-owners are always employers, the 
decision holds the statute lacking in equal protection because 
the property-owner or the employer is discriminated against in 
favor of himself. In view of the classifications and discrimina- 
tions permitted under the equal-protection clause, it seems 
strange to see it used to invalidate a statute which has the con- 
stitutional flaw of interfering with the complainant's desires in 
only one respect rather than in two or more. As Mr. Justice 
Pitney puts it in his dissenting opinion, the equal-protection 
clause does not entitle plaintiffs, " as against their present 
opponents under present circumstances, to protection as ade- 
quate as they might have had against opponents of another 
class under like circumstances." To this he adds : "I find no 
authority for the proposition that the guaranty was intended to 
secure equality of protection ' not only for all but against all 
similarly situated ', except as between persons in the same class. 
The familiar expression . . . ' Class legislation, discriminating 
against some and favoring others', refers to a discrimination 
which at the same time favors others similarly situated." A 
little earlier he reminds the majority of the " settled rule that 
before one may be heard to oppose state legislation upon the 
ground of its repugnance to the federal Constitution he must 
bring himself within the class affected by the alleged unconsti- 
tutional feature." Conceivably competitors might complain of 
being enjoined when others could not be, but it is novel to allow 
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a restaurant-keeper to complain because, instead of being de- 
nied an injunction against both competitors and employees, he 
loses it only against the latter. The subsidiary question whether 
it is reasonable to put employees in one group and all others in 
another is a matter of judgment upon which men may differ 
without encountering any rigid methodological test. The 
minority saw evils in injunctions against employees which are 
not present in injunctions against others. It therefore seemed 
to them appropriate to deny the extraordinary equitable remedy 
in one case and not in the other. The majority did not con- 
sider the peculiar incidents of injunctions, but proceeded along 
a line which led to the rhetorical inquiry whether assaults by 
employees or ex-employees could be subject only to civil actions 
while assaults by others subject them also to prosecution for 
crime. 

The issue of the constitutionality of legalizing coercive pick- 
eting is one on which difference of opinion is influenced by op- 
posing attitudes of social policy. 1 Unless there is some limit to 

1 Differences of attitude on the general question of the latitude to be allowed 
to the legislature may be illustrated by three quotations from the principal 
case. Mr. Justice Brandeis says: 

" The denial of the more adequate equitable remedy for private wrongs 
is in essence an exercise of the police power, by which, in the interest 
of the public and in order to preserve the liberty and the property of 
the great majority of the citizens of a state, rights of property and the 
liberty of the individual must be remolded, from time to time, to meet 
the changing needs of society." 

Mr. Justice Holmes in similar vein closes his opinion by saying: 

" I must add one general consideration. There is nothing that I more 
deprecate than the use of the Fourteenth Amendment beyond the abso- 
lute compulsion of its words to prevent the making of social experi- 
ments that an important part of the community desires, in the insulated 
chambers afforded by the several states, even though the experiments 
may seem futile and even noxious to me and to those whose judgment I 
most respect." 

Evidently in answer to these observations Chief Justice Taft declares: 

" Classification like the one with which we are here dealing is said to be 
the development of the philosophic thought of the world and is opening 
the door to legalized experiment. When fundamental rights are thus 
attempted to be taken away, we may well subject such experiment to 
attentive judgment. The Constitution was intended — its very purpose 
was — to prevent experimentation with the fundamental rights of the 
individual. We said through Mr. Justice Brewer, in Muller v. Oregon, 
208 U. S. 412, that — ' It is the peculiar value of a written constitution 
that it places in unchanging form limitations upon legislative action, 
and thus gives a permanence and stability to popular government which 
otherwise would be lacking."' 
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the power of state legislatures to alter the common law of torts, 
the Fourteenth Amendment may be reduced from a legal re- 
straint to a moral precept. By statutory changes in the com- 
mon law, a state might threaten the enforceability of agreements, 
the secured opportunity of acquisition, and the perpetuation of 
ownership. There is no merit, therefore, in opposing to the 
majority's decision the assertion that it cannot be a denial of 
due process for the legislature to change the common law. 
Somewhere a line has to be drawn between suitable and unsuit- 
able changes, or we face a practicable abandonment of our 
system of constitutional restraints. The Constitution commands 
the courts to draw a line but is silent about where to place it. 
Certainly it is desirable to have some limit to the freedom of 
groups to gain their end by acts of the general character 
confessed by demurrer in the case under consideration. Once 
that limit is fixed, a realist may say with reason that where in- 
junction is the only adequate preventive, there may be no sub- 
stantial distinction between legalizing acts and rendering them 
immune from injunction. On the other hand, this may be look- 
ing at only one side of the shield. In the case at bar, the 
dissenting opinion of Mr. Justice Brandeis shows in detail the 
enormous difficulty of the problem of regulating the conduct of 
labor disputes and the great contrariety of views which courts 
and legislatures from time to time have held. Its recital of 
these views suffers from its failure to point out explicitly that 
many of the cases which in words condone " peaceful picketing " 
would exclude from that category the enterprise involved in the 
case before the court. On the other hand, it is to be regretted 
that the opinion of the Chief Justice consists so largely of what 
in another case Mr. Justice McKenna has called " beating about 
in the abstract." However wise the judgment that lies behind 
it, the intricate issues of confused society will not be adjusted by 
the mode of analysis it employs. 

Another decision dealing with industrial relations is Ward & 
Gow v. Krinsky, which sustained an award under the New York 
compensation act to the dependents of a salesman in a subway 
newspaper stand who was killed in the course of emptying a 
pail of water on the tracks. Justices McReynolds and Mc- 
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Kenna dissented on the ground that the occupation was not 
hazardous and that liability without fault in non-hazardous occu- 
pations is a denial of due process of law. Mr. Justice Pitney 
for the majority answers in effect that the fact that the injury in 
question arose out of and in the course of the employment is 
itself sufficient proof that the employment is hazardous. This 
seems to leave the states substantially free to extend compensa- 
tion laws to all occupations. Questions will still arise as to the 
closeness of the relation between the injury and the employ- 
ment, but all major issues as to the constitutionality of work- 
men's compensation laws seem now to be settled. In the case 
at bar there was objection under the equal-protection clause be- 
cause the inclusion in the statute of the particular employer de- 
pended upon the fact he had four workmen doing another kind 
of work elsewhere, but the drift of Mr. Justice Pitney's opinion 
is that the legislature can do about what it pleases in deciding 
whether to bring employers and employees within the act or to 
leave them outside. 

So-called Service Letter Laws of Missouri and Oklahoma 
were sustained in Prudential Insurance Co. v. Cheek and in Chi- 
cago, R. I. & P. R. Co. v. Perry over the dissent of Chief Justice 
Taft and Justices Van Devanter and McReynolds. Under these 
laws, employees leaving the service of corporations were entitled 
to secure from them letters stating the character of the services 
rendered and the cause of their termination. Mr. Justice Pitney 
sustains the statutes on the technical ground of the extensive 
power of the state over corporations, but his discussion indicates 
that individual employers might be subjected to a similar duty. 
He says that no provision of the Constitution " imposes upon 
the states any restrictions about 'freedom of speech' or the 
' liberty of silence ' ; nor . . . does it confer any right of privacy 
upon either persons or corporations." This can hardly be taken 
as declaring that no interference with freedom to talk could be 
a violation of the due-process clause of the Fourteenth Amend- 
ment, since the opinion goes on to point out the reasons which 
justify or might justify the particular imposition in issue. 

A further point in the Cheek case is worth mentioning for 
what it may possibly lead to. The state court had held that 
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the defendant corporation had wronged the plaintiff by an agree- 
ment with another company that neither should employ the dis- 
charged employees of the other within two years of such dis- 
missal. This agreement was held void as opposed to public 
policy. The company contended before the Supreme Court 
that it was thereby deprived of liberty and property without due 
process. The obvious answer would be that the court had fre- 
quently declared that a decision of a state court on the common 
law of the state is not subject to reversal on the ground of lack 
of due process. Instead of this, Mr. Justice Pitney observes 
that the state might, without conflict with the Fourteenth 
Amendment, establish the same rule by statute, and that " for 
the purpose of our jurisdiction it makes no difference, under 
that amendment, through what department the state has acted." 
If this means only that what the state may do through legisla- 
tion, it may do through judicial decision, it is not significant. 
If it means that what the state may not do through legislation, 
it may not do through judicial declaration of an assumed com- 
mon-law principle, it is a radical departure. Mr. Justice Pitney 
is too strong a supporter of state autonomy to incline one to 
put on his language the broad construction of which it is capa- 
ble. Yet it would not be surprising if the time comes when 
state judges in North Dakota or some equally experimental 
sister discover such novel and disconcerting principles in the 
latter-day common law that a serious effort will be made to 
subject their discoveries or inventions to the moderating influ- 
ence of the Fourteenth Amendment. 

There are other decisions relating to the police and taxing 
powers of the state, but none of such general interest as most 
of the cases already noted. The greater part of the work of the 
court has to do with relatively minor matters. Yet the past 
term has been significant for the child- labor case, the injunction 
cases, and decisions on the commerce clause which extend the 
powers of Congress and restrict the authority of the state. It is 
interesting that only in the injunction case was there lack of 
substantial unanimity. Moreover the court was unanimous in 
United Mine Workers v. Coronado Coal Co. which declared by 
way of dictum that labor unions are " associations " within the 
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meaning of the term in the Sherman Law, and hence that they 
are subject to suits for damages. In the main the new Chief 
Justice belongs to the same school as his predecessor — a con- 
vinced nationalist, and inclined to look askance at novel ex- 
tensions of legislation of a collectivist character. In this latter 
respect he is more moderate than Justices Van Devanter and 
McReynolds, but distinctly different from Justices Holmes, 
Brandeis and Clarke. In between are Justices McKenna, Day 
and Pitney, who on important conflicts between individualism 
and collectivism wield the balance of power. Mr. Justice Pit- 
ney's aversion to collectivistic statutes comes in conflict with his 
inclination toward state autonomy, and not infrequently the 
latter overcomes the former. It is interesting to observe how 
slight is the correspondence between these groupings and those 
of the party or territorial affiliations of the judges classified. 
The explanation of the differences of attitude must be sought 
in more subtle influences of nature and nurture which the 
census-taker and Who's Who do not catalogue. Some perhaps 
might expect to find it in the Constitution, but such an effort is 
not likely to meet with more than moderate success. 
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